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March 24, 2009
VIA US MAIL

Mayor Antonio R. Villaraigosa
Los Angeles City Hall

200 N. Spring Street, Room 303
Los Angeles, CA 90012

Councilmember Jan Perry

Chairperson on Energy and Environment Committee
Los Angeles City Hall

200 N. Spring Street, Room 420

Los Angeles, CA 90012

Councilmember Janice Hahn

Chairperson on Trade, Commerce and Tourism Committee
Los Angeles City Hall

200 N. Spring Street, Room 435

Los Angeles, CA 90012

Re:  Comments re Draft Ordinance Adding Section 11.12 to the LA Municipal Code
Establishing Procedures for Appeals to the City Council of CEQA Determinations
(Report No. 08-0423).

Dear Honorable Mayor Villaraigosa, Chairpersons and Committee Members:

On behalf of the undersigned organizations, we write to share our concerns and
recommendations regarding the above referenced draft ordinance. It is our understanding that
the draft ordinance will be heard by the Energy and Environment Committee and the Trade,
Commerce and Tourism Committee, although, we are not currently aware of when the hearings
on this item might occur.
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The draft ordinance at issue would establish a procedure for appeals to the City Council of
determinations made by nonelected decisionmaking bodies under the California Environmental
Quality Act (“CEQA™). While we believe that the public would benefit from the City’s adoption
of clear guidelines for CEQA appeals, we are concerned that the current draft ordinance limits
the public’s right to inform the City of projects that may not comply with the law, and as a result,
severely limits the City Council’s authority to intervene to protect the public interest.
Additionally, the draft ordinance appears to unlawfully delegate the City’s role as an ultimate
decisionmaking body on CEQA determinations to nonelected agencies. Our concerns and
recommendations are outlined below.

1. Any member of the public should be able to appeal a CEQA project, and on
grounds not necessarily raised before the nonelected decision making body.

Under the current draft of the ordinance, only individuals who voice their objections over a
CEQA project to the nonelected decisionmaking body may appeal,’ and such appeals can be
based solely on grounds raised before that nonelected decisionmaking body.2 As a result,
individuals who learn of a project for the first time afier an Environmental Determination’ is
made are precluded from the appeal process, and issues that come to rise after the Environmental
Determination cannot be brought before the City Council. Such provisions thwart public
participation, undermine the rights afforded to the public under CEQA, and preclude informed
decisionmaking by the City Council.

For instance, case law suggests that members of the public may utilize the appeals process as an
avenue to “exhaust” their CEQA claims prior to initiating a court challenge. The Court of
Appeal has repeatedly held that so long as a petitioner airs its objections over a CEQA project to
the “agency with the ultimate responsibility to approve or disapprove the project,” it has
exhausted its administrative remedies, even if the petitioner did not participate in proceedings
before an “inferior” decisionmaking body. See e.g., San Bernardino Valley Audubon Society v.
County of San Bernardino, 155 Cal. App. 3d 838, 749 (1984) (petitioner satisfied exhaustion
requirement by objecting to the board of supervisors, despite failure to object before the planning

' The draft ordinance states: “Appellants. Any person who objected to the approval of the project (“Project
Approval”) orally or in writing during the public comment period provided with respect to the project in accordance
with the California Environmental Quality Act (CEQA), or prior to the close of the final public hearing on the
project before the issuance of a Notice of Determination by the nonelected decisionmaking body may appeal to the
City Council.”

* The draft ordinance states: “Contents of CEQA Appeal. All CEQA Appeals shall be in writing on forms

provided by the nonelected decisionmaking body that made the Environmental Determination. Where a nonelected
decisionmaking body does not provide forms, the CEQA Appeal shall contain the following . . . (3) All grounds for
the CEQA Appeal, specifying in detail why the Appellant contends that the Environmental Determination does not
comply with CEQA. (4) Evidence that each ground for the CEQA Appeal was submitted to the nonelected
decisionmaking body before the Environmental Determination was made.”

¥ “Environmental Determination” is defined in the draft ordinance as (1) certification of an environmental impact
report, (2) approval of a negative declaration or mitigated negative declaration, or (3) a determination that a project
is not subject to CEQA made a nonelected decisionmaking body.
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commission); Browning-Ferris Industries v. City Council, 181 Cal. App. 3d 852, 859-861 (1986)
(petitioner satisfied exhaustion requirement by submitting letter to city council, despite failure to
state objections to planning commission).

Here, the Los Angeles City Council is the “agency with the ultimate responsibility.” See
Vedanta Society of Southern California v. California Quartet, Ltd., 84 Cal. App. 4th 517, 526
(2000) (following the anti-delegation rule, the ultimate responsibility for approving an EIR was
in the elected board of supervisors, not the unelected planning commission). Thus, by
precluding “new persons” and “new issues™ from the appeal, the draft ordinance forecloses an
avenue for the public to exhaust its CEQA claims, and hence curtails the public’s ability to sue.
Surely, an appeals process can be devised that does not undermine the rights afforded to the
public under CEQA.

Moreover, members of the public may not leam of an Environmental Determination until the
Notice of Determination or Exemption is filed and posted, but yet under the draft ordinance such
persons would be precluded from filing an appeal. The restrictions set forth in the draft
ordinance are particularly inequitable in situations where a Notice of Determination or
Exemption is not filed or a project does rof undergo full CEQA review. Under such
circumstances, the public may not be aware of the Environmental Determination or have had
few, if any, opportunities to provide comments on a project or agency decision. These scenarios
illustrate the inequity in precluding “new persons™ and “new issues” from appeal.

Also, circumstances may arise affer an Environmental Determination is made that should be
brought to the attention of the City Council, but yet under the draft ordinance those facts would
be precluded from the appeal. By way of example, a nonelected body might certify an
environmental impact report (“EIR”) that includes mitigation measures to reduce the project’s
impacts to less than significant. After the Environmental Determination is made those mitigation
measures may become economically or legally infeasible, and thus result in significant
unmitigated impacts. The public should be able to alert the City to these circumstances and
allow the City Council to decide whether the project should go forward in light of such new
information. However, by precluding “new issues™ from the appeal process, the draft ordinance
limits the City’s ability to intervene to prevent projects that are contrary to the public’s interest.

2 The draft ordinance should provide 30 days to file an appeal after notice of the
Environmental Determination and availability of appeal, or 180 days in the absence
of any such notice.

The draft ordinance provides the public a mere 10 calendar days to file an appeal. A 10 calendar
day deadline is not enough time for members of the public to outline their basis for appeal and
provide evidentiary support. Additionally, under the time table outlined in the draft ordinance,
the public could be precluded from appealing before it receives notice of the Environmental
Determination. The following hypothetical illustrates these inequities:






